Birch Horton Bittner & Cherot

November 18, 2019

Ms. Tina MeMaster-Goering

Ambler Road EIS Project Manager

Bureau of Land Management Alaska State Office
222 West 79 Avenue, #13

Anchorage, Alaska 99513

Re: AIDEA RBisht-of-Wayv Permit Application, 5F 299

Dear My, McMaster-Goering:

The Alaska Induostrial Development and Export Authority (“AIDEA”) has reviewed
recommendations EPA made in a letier to BLM! related to BLM’s Draft Envirormmerital Tmpact
Statement on Ambler Road.? EPA maintains that BLM should wait for a mine application to be
submitted “in order to allow for a more accmaie evaluation of impacts and consideration of
alternatives.”” Also, EPA claims that BLM should consider continuing air aceess as an alternative
to constructing an access road uniil a mine project has been permitted, approved and financed for
development.* EPA maintained that a road was not needed in the shorter term exploration phase,
and that an air access alternative would reduce project impacts.”

EPA completely ignores the fundamental importance of the road in facilitating the Ambler
Mining District’s mineral explotation and development. Cowrts have found that it is completely
reasomable for a permitiing agency to rely on a project’s potential to catalyze development to show
its purpose and need. BLM should continue to move the project forward, consistent with
Comgress’s intent that the read facilitate development of these mineral rich areas.

FHILAL Nogi, US. ENVIRONMENTAL PROTECTION AGENCY REGION 10, Letter to Tiva McMaster-Goering,
Project Manager, Ambler Road, Bureay of Land Management, (October 29, 2019 ("EPA BLM Letter™).
2 {18, DEPARTMENT OF THE INTERIOR, BUREAU OF LAND MaNacEMENT, DOLBLM-AK-FO30-2016-
0008-EIS, Ambler Road Environmental Impact Statement, Draft (August, 2019) ("DEIS™),

Y EPA BLM Letter, w11,

VI at 2.
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The Road is Legitimutely Needed to Spur Econowic Development

It was entirely reasonable for BLM fo rely on economic development and mineral
exploration objeciives as demonstrating a need for the road®  Courts have held that an
environmental impact purpose and need statement for g project may reasenably rely on a geneval
goal to increase economic development. Customers do not need to be “standing in line” to show
that there 1s a legitimate need for the project.

In a very similar situation, the Ninth Circuit Court of Appeals considered an Alaska
Railroad Corporation ("ARRC™} proposal before the federal Swibce Transportation Board
(*STB™) to construct a thirty-five mile rail extension from the railroad’s main line, near Wasilla,
to Port MacKenzie.” Port MacKenzie and the Matanuska-Susitna Borough advocated for the
extension to increase port traffic and economic development in the area.

The Court held that the 8TB reasonably relied on the project’s potential to catalyze
sconomic develapment to demonstrate a need for the rail extension. Port MacKenzie’s aspirations
for increased traffic and generalized goals (o increase economic development showed a legitimate
need for the project.’ As the Court stated:

L] Tihe statement’s asplrational quality does not mean that the rail lne will not
serve a purpose as a catalyst for econoniic development. We have a classic
chicken-or-the-egg conundrim, and we are not convinced that the shippers must
stand in line before there is sufficient need demonsttated for a rail line.?

The 5TB was entitled to interpret the “public need” it would consider broadly. The need included
support from private interests in providing mere efficient and cost-effective transport services and
the State of Alaska, in its financial support for the project.’® The Statement of Purpose and Need
reasonably defined the project’s objectives in light of the ARRC s objectives and the agency’s
stgtutory authorization. ™

The Court held that the STB properly gave “due weight” to ARRCs views, since it was a
quasi-public agency.’? It was not the Cowt’s role, it stated, to decide which communities were
ertitled to important rail development projects. That decision was committed i the first mstance

§ Under CEQYs regulations implementing NEPA, 40 C.F.R, §1502.13, the Purpose and Need Statement
“shall briefly specify the underlying purpose and need o which the agency is responding in proposing the
alternatives including the proposed attion” '

? Alaska Swvival v. Surface Transportation Board, 705 F.3d 1073 (9% Cir. 2013).

1. at 1086,

I

Y Id. at 1085,

i1 I

¥ Jd. 8t 1086,
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to the federal agency’s discretion, which should reflect the applicant’s objectives.” Alaska

Survival is controlling precedent on this issue in the Ninth Cireuit.Y

The Ninth Circuit Court’s conclusions in Alaska Swvival apply divectly in this case. Like
the rail extension, the road will serve as g catalyst for economic development, to make mineral
exploration and development more feasible, That “aspiration” demounstrates a reasonable need.
Constructing the road during the exploration phase will help lead to development of the mines. If
permitting for the road is not in place beforehand, mine development may be less feasible,

AIDEA s view must be given due weight; in the same way as the Court relied on ARRC’s
assessment. AIDEA, too, is a quasi~public agency, a public corporation of the State and political
subdivision of the Department of Commerce, Community and Economic Development, but with
a separate and independent legal existence.”® AIDEA is providing financinl backing for the
industrial access road based on the road’s potential to catalvze economic growth and natural
resource development in the State. AIDEA's view directly supports permitting the road before a
ming is in.operation.

Courts have allowed agencies considerable discretion in adopting a purpose and need
statemnent.'®  They have found that including a broad need, such as economic development,
legitimately supports a purpose and need statement.’” In fact in Cachil, the agency included both
the need to provide a wvehicle of substantial economic development and the henefits of that
development as purposes of a tribal project.’® It is entirely proper for BLM io rely on Ambler
Road’s potential to promote Ambler Mining District mineral exploration and development in
showing a need for the road project,

ANILCA’s Legislative History Supports Permitting the Road Now
Without Waiting for 3 Mine to be In Operation

When Congress established the Gates of the Arciic National Preserve (“GAAR”™) at Section
201(4)=) of the Alaska National Interest Lands Conservation Act ("ANILCA™), it guaranteed that
the Department of the Tnterior, in consultation with the Department of Transportation, would

B

Y The U8, District Court for the District of Alaska affirmed the Army Corps of Engineer’s issuance of a
Seetion 404 permit for the Port MacKenzie rail extension prolect. Cook Inletheeper v. U8 Avmy Corps of
Engineers, 22 F. Supp. 3d 1010 (2014) (Alaska Railroad Corporation and Matanuska-Susitna Borough
intervenors).

1> AS 44.88.020.

% Cachil Dehe Band of Wintun Indians of the Colusa Indion Conpmmity v. Zinke, 889 F.3d 584, 603 (9th
Cir. 2018) (“Cachil”y.  Honolulutraffic.com v, Federal Transit ddninisivation, 742 F3d 1222, 1230 (9th
Cir. 2014).

Y Cachil, 889 F.3d at 603-04; Honolulutraffic.com, 742 F.3d at 1230,

¥ Cuehil, 889 F 34 at 603-04,
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permit a right-of-way through the Kobuk Boot for transportation to and from the Ambler Mining
District to the Alaska Pipeline Haul Road {(Dalton Highway).

Congress contemplated that the access road would fucilitate the Ambler Mining Distriet
mineral exploration and development, and did not require that a mine be built before the road was
perntitted. In its 1978 Commitiee Report on HR. 39," the Senate Energy Comuittee explained
that “several new mines may be developed™ in the years following ANICLA's passing and stated
that it intended that the Secretary of the Inferior grant a right-of-way through the Boot when there
was a need for it

The Commmittee provided for a transportation corridor through the Kobuk unit to
connect the mineral district with an existing haul road along the trans-Alaska oil
pipeline. Should the need arise for a {ransportation corridor through this area, the
Committes intends that the Secretary will grant a right-of-way for that purpose.!

This provision was inferpreted as guaranteeing access to the Ambler District to continug the
development of the area’s resources. As stated in the Committee Report: "The Comunitiee is
commended...for gugranteeing access to the Ambler area across the Gates of the Arctic unif;
without such aceess development of these resources would have been precluded ™

The significance of the Ambler District was well known at the time ANICLA was
developed. Both the House and Senate agreed 1o delefe the area from the included lands, and the
boundaries of the Parks and Preserves were drawn to specifically exclude significant known
deposits of critical minerals, including the Ambler Mining Distriet.™ Debate on the enacted
version of the Bill made it clear that mining companies were to “proceed 1o explore these world
class deposits of precious and needed mineral resources.” The transportation corridor would aid
mining companies’ nuneral exploration.

Congress™s intent in guthorizing access is key. An agency must consider the statutory
context of the proposed action and any other Congressional diectives, along with the applicant’s

¥ The penesis of the special access provision for crogsing the Kobuk Boot is found most directly in the
Alaska lands bill approved by the Senate Energy Commitiee iin 1978, The bill is reprinted in the Repart of
the Committee on Energy and Natural Resources United States Senate Together with Minority, Additional,
and Supplemental Views to Accompany HR 39, 8. REPT. NO. 93-1300, af pp. 1-102 (1978). Thease bill
subsections parallel ANILCA’s Section 201(43(b)-{e) as enacted. v

WS REp N, 95-1300 a1 123 (1978).

id

“ Id. at 386,

96 CoNG. REC, 21584 (Aug, 18, 1980} (statement of Sen. Jackson).

2 I ot 21889 (Ang 19, 1980} (statement of Sen. Bayh); see also id. st 21649 (Aug. 18, 1980) (staiement
of Sen. Tzongas) (“The mining community is assured thal mining companiés in the Ambler area. can
procesd.”)
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objectives, In framing its Purpose and Need statement.  As the Ninth Circuit has expluined:
“Where an action is taken pursuant to a specific statute, the statutory objectives of the project serve
as a guide by which to determine the ressonableness of objectives outlined in an EIS."%

Here, Congress did net, in is statulory language, Committee Reports, or other statements
of legislative intent, require that a mine be built and operational before the road could proceed.
Congress’s discussions reflect its intent for a transportation corridor to allow “for the growth and
development of [Alaska’s] resources.”™ Development of the Ambler Mining District’s resources
as Congress nioled means that, if peroutiing Tor a road is not in place beforchand, mine development
may be less feasible. There is no requirement that the mine be completed before the road may be
permitted.

Congress Did Mot Provide For An Air Transportation Access Alternative

In statutory language, ANILCA explicitly states that access {0 the Antbler Mining District
from the Alaska Pipeline Haul Road be provided via surface transportation.” Section 201(4)(%)
states:

Congress finds that there is a need for access for surface fransportation purposes
across the Western {Kobuk River) unit of the Gates of the Avctic National Preserve
(from the Ambler Mining District to the Alaska Pipeline Haul Road) and the
Secretary shall permit such access in accordance with the provisions of this
subsection,

Limiting access to air transportation during the exploration phase would be inconsistent with the
statute’s express terms,

Further, ANILCA Section 201(4)(d) requires that the Secretary grant a rowde right-of-way
for access, a process appropriate Tor surface transportation, It authorizes the preparation of an EIS
“solely” for the pwrpose of determining the most desirable route for the right-of-way, not
alternative types of transportation.® The statute does not conternplate any other alternatives to
surface fransportation, such as alr travel or any other means of transportation to access the Mining
District. Instead, it enarantees swrfice fransportation access across the Preserve,

The legislative history further reinforces this donclusion. When deseribing fransportation
access through the GAAR, members of Congress generally refer to “surface transporiation” or a
term with the same meaning., Congress was well aware that the Ambler District was “virtually

2 Alaske Swvival, 705 F.3d at 1084-1085 (yuoting Westlands Water Dist, v. US. Dep't. Of Inferior, 376
F. 3d 853, 866 (9™ Cir. 2004).

% 1d at 21658 (statement of Sen. Roth).

& Pub. L, 96-487, 94 Star, 2371, 16 U.8.C. § 410kh{d)(b).

% pub, L. 96-487, 94 Stat. 2371, 16 1.8.C. § 410kR(4)d).
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surrounded by three Park Service wilderness areas and two wildlife refuges”™ The legislative
history consistently refers to the inadegnacy of the cument surface transportation when
guargntesing the right-ofsway. For example, when discussing the gocess provision included in
Section 201(4), the House found there was a “demonsirable need” for tproved surface access in
the area.™ Similarly, the Senate Committee on Energy and Natral Resources intended for a
“transportation corridor” o cross the Kobuk Boot portion of the Preserve ! Congress remedied
obstacles to transportation access by expressly authorizing selection of a surface transportation
route to the Ambler Mining District *

For these reasons, BLM should proceed to conduct its permitting process 5o that the road
may fulfill important purposes of spurring mining exploration and development. IFBLM waits for
a ming, the State will lose a critical benefit: that the road can serve as a catalyst for mineral
gxploration and development.

BIRCH HORTON BITTNER & CHEROT, P.C.
Attorneys for the Alaska Industrial Development
and Export Authority

Jon M. BéVore J
By C 4 ceodadl Y8 (¥ass

“Elisabeth H. Ross

%126 CONG, REC. 18719 (July 21, 1980},

®HR. REP. NG, 96-97, pt. 1 at 155-56 (1980).

S REP.NO, 95-1300 at 123 (1978).

214 Tn the DEIS, BLM considered air access as an alternative, but eliminated that mode from detailed
analysis. BLM determined that airplanes or helicopters would not provide surface access and would not
adequately support hauling mining equipment and heavy loads, DEIS at 2-1. BLM properly dismissed air
as an alfcrnative since air fransport was inconsistent with statutory language and legislative intent,
Additionally, a permitting agency’s duty under NEPA is only to analyze alternatives that appear reasonable
and appropriate for study, consistent with the primary objectives of the parmit applicant. Roosevelt
Campoebello International Park Commission er af v. US. EP.A., 684 F2d 1041, 1047 {lst Cir. 1982}
{finding EPA’s choiee of alternative sites for 4 refinery was properly focused by the primary objectives of

air wransportation access was consistent with the statule and legislative intent, BLM would still not be
obligated fo consider this alternative begause alr access would not reasonably or feasibly permit mining
exploratiop and development.
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ce: Chris Hladiek, Hegional Administrator, Region 10, 118, EPA
HHL A Nogi, Claef, Policy and Envirowmental Review Branch, EPA, Region 10
Mark Davig, Chief Infrastructure Development Officer, AIDEA
Jeff San Juan, Infrastrocture Development Finance Officer, AIDEA
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